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Disclaimer

I make this presentation in my capacity as an officer 
with the National Association of Immigration Judges 
(NAIJ).  The comments I make do not reflect the 
position of the U.S. Department of Justice. These 
comments reflect the views of the NAIJ, gleaned after 
extensive consultation with the membership and 
leadership.
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Presentation Format
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1. Immigration Court Structural Background
2. General Structural and Systemic Criticisms
3. New Immigration Judge Performance Quotas and 

Deadlines  
4. Use of Erratic Policy-Dictated Docket Shuffling 

Mechanisms
5. Calls for an Article I Immigration Court



Overview - The Public’s Perspective
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1. Massive Immigration Court backlog
2. Existing U.S. Immigration Court system is under attack  
3. Unprecedented partisan encroachment into judicial functions
4. Imposition of new Immigration Judge case quotas and 

deadlines 
5. Attorney General’s referral of high-profile and far-reaching 

matters to himself for decision
6. The dramatic instances involving abrupt removal of cases 

from an Immigration Judge’s docket 
7. Repeated docket shuffling designed to make political 

statements rather than address practical choices 



The Immigration Court System --
Structural Basics
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Systemic Criticisms

1. General public skepticism about the fundamental nature of the 
Immigration Court’s lack of independence 

2. Politicization in Funding
3. Susceptible to use as a political tool in furtherance of law 

enforcement policies  
4. Perception of partiality
5. Lack basic procedural protections  
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Performance Quotas and Deadlines
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Quantity over Quality
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700 cases per year 
1. Disregards known docket disparities
2. Unreasonable and unrealistic 
3. Artificial pressure on Immigration Judges to complete cases, no 

matter the cost.  
4. Fail to meet the quota; face discipline up to and including 

termination.  



Punishes the Provision of Due Process

1. The imposition of a quota that is artificial and unattainable is in 
direct conflict with the provision of due process.  

2. 700-cases/year
13.46 full trials per week
2.69 full trials per day
2.97 hours per trial
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Punishes the Provision of Due Process
Disregards:
1. Judges aren’t on the bench 40-hours of every week
2. Cases often require much more than a single hearing  
3. Judges are responsible for a range of duties off the bench that 

support their work spent presiding over trials 
4. Doesn’t factor in case preparation time
5. Doesn’t factor in communication with staff about pending motions
6. Doesn’t factor in guiding law clerks in legal research and decision-

writing 
7. Doesn’t factor in snow days, sick days, vacation days, and training 
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Punishes the Provision of Due Process

An Immigration Judge will have to weigh providing fairness and due 
process against failure to meet the quota and possible termination.  
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Punishes the Provision of Due Process

It is common to hold multiple pre-trial hearings to address matters such 
as:
● removability
● the admission of evidence
● motions to terminate
● custody matters, 
● and a range of other issues related to the eventual trial. 
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Punishes the Provision of Due Process

Challenges:
● Video teleconference difficulties
● Interpreter difficulties
● Exponential effect of slowing down the process 
● Completions are not weighted based on complexity such as juveniles, 

pro se respondents, particularly vulnerable respondents
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Undervalues Judicial Preparation

No case preparation time.
Belies not only reality but fundamental fairness.
Judicial appellate process.
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Arbitrary and Corrosive Remand Rate Quota

Remands to the Immigration Judge 
________________________________ 

Total Appeals*
*Includes appeals to the Board and Circuit Courts, as well as interlocutory appeals, appeals on 
motions, and appeals on bond determinations. 

● Fails to capture data in any meaningful way.  
● Not based on empirical evidence
● Does not meaningful reflect the extent to which an Immigration Judge’s performance is 

unsatisfactory.  
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Deadlines for Selected Case Completions

● Performance deadlines designed mostly to speed up various aspects of the adjudication 
process rather than measuring or valuing careful review and deliberation by Immigration 
Judges. 

● One of the deadlines requires that 90 percent of custody review determinations be completed 
at the initial hearing.  This deadline is arbitrary, and many respondents are simply not ready 
for such a hearing at the time that it has been scheduled at the court, often withdrawing any 
request to hold such hearing.  
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Deadlines for Selected Case Completions

● Requiring a respondent to go forward when he is not ready serves no legitimate purpose in 
this context.  

● Similarly, another deadline requires that 100 percent of credible fear and reasonable fear 
review proceedings be completed at the initial hearing.  

● There is no flexibility for due process built into the measure, even for accommodation of a 
single due-process based continuance.  This type of deadline is susceptible to a charge of 
orientation toward enforcement at the risk of curtailing due process.  
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Universally Denounced as Due Process Compromising Incentives

Legal Community - unrealistic devices to evaluate the performance of
Immigration Judges has a compromising effect on the independence
of Immigration Judges and can erode due process rights of the
parties.
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Universally Denounced as Due Process Compromising Incentives

The New York City Bar Association has called the quotas “neither efficient
nor just.”
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Universally Denounced as Due Process Compromising Incentives

The American Bar Association has recommended an Immigration Court
model that embodies the ideals proposed by the Institute for
Advancement of the American Legal System.

These models stress judicial improvement as the primary goal, emphasize
process over outcomes, and place a high priority on maintaining judicial
integrity and independence.
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Central causes of the Backlog of Cases

● DOJ’s failure to properly staff and fund the Immigration Courts in the
face of an imbalanced budget for immigration law enforcement.
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Central causes of the Backlog of Cases

Docket Shuffling - Details to the border, rapid changes in priorities
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Central causes of the Backlog of Cases

New quotas and deadlines threaten to exacerbate the backlog since the
very structure under which case decisions are made implicate due process
concerns as the integrity of and the Immigration Judge’s impartiality are
compromised by an appearance of, if not an actual, financial interest in
the outcomes.

The measures will likely generate individual and class action litigation
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The DOJ’s Justification

“Experience has shown that the time frames do not “direct the result” of
a particular case, but rather that the guidelines promote timely results.”

“The Department shares the commenters' concern for due process and
fairness in immigration proceedings. Timely adjudications ensure due
process and fairness for the aliens in proceedings, as well as for the
government and its citizens who have an interest in having cases
adjudicated, benefits conferred, and the laws enforced.”
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Flaws in the Justification Reasoning
“ Experience” is now showing that the DOJ can and will create
performance measures that impede judicial independence which curtail
an Immigration Judge’s ability to “set hearing calendars and
prioritize cases.”

EOIR disregards DOJ’s assumption that “[w]ithin each judge's parameters
for calendaring a case, that judge will take the time necessary for
the case to be completed.”

Doing so can exact a heavy penalty, as regards due process for the
litigants, and up to and including termination of the Immigration Judge. 25



Flaws in the Justification Reasoning
“
The system is subject to politicization.
Politicization in our country’s judicial functions undermines the
fundamental democratic principles that Immigration Judges have sworn to
uphold.
Due process requires impartiality, and that includes independence, and
freedom from external threats and intimidation, as well as fears of
sanctions by virtue of their employment status.

26



The Solution -- An Article I Court
“
Immigration Judges are not Article III members of the judicial branch, and 
they do not enjoy the full independence that federal court judges have. 
The DOJ has the authority to set the conditions of employment, including 
if and whether employment continues. 
The Agency can infringe on decisional independence when it chooses, and 
seemingly without repercussion.  
Confidence in the system is eroding.  
IJs are not prosecutors and are not tasked with enforcement. Yet, they are 
housed within a law enforcement agency.
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The Solution -- An Article I Court
“
NAIJ has been calling for Congress to remove the Immigration Courts from 
the Executive Branch and to create a separate Article I Immigration Court. 
This model would offer independence for Immigration Judges and build 
greater confidence in the work of the Immigration Courts.  
The experiences of the past two years have made the need for an 
independent Article I Immigration Court ever more urgent.  
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The Solution -- An Article I Court
“
The creation of an Article I Immigration Court would improve workforce 
professionalism and credibility, the authority.  
Third party stakeholders including the American Bar Association (ABA), 
the Federal Bar Association (FBA), and the American Immigration Lawyers 
Association (AILA), have all called on Congress to create an Article I 
independent Immigration Court to address these concerns.
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Thank you for your kind attention.

Mimi Tsankov
National Association of Immigration Judges


